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Following customary practice, petitioner prosecuting attorney com-
menced criminal proceedings by filing three documents in Washing-
ton state court: (1) an unsworn information charging respondent with
burglary; (2) an unsworn motion for an arrest warrant; and (3) a
“Certification for Determination of Probable Cause,” in which she
summarized the evidence supporting the charge and swore to the
truth of the alleged facts “[u]nder penalty of perjury.”  Based on the
certification, the trial court found probable cause, and respondent
was arrested and spent a day in jail.  Later, however, the charges
against him were dismissed on the prosecutor’s motion.  Focusing on
two inaccurate factual statements in petitioner’s certification, re-
spondent sued her for damages under 42 U. S. C. §1983, alleging that
she had violated his constitutional right to be free from unreasonable
seizures.  The Federal District Court denied her motion for summary
judgment, holding that she was not entitled to absolute prosecutorial
immunity and that whether qualified immunity would apply was a
question of fact.  The Ninth Circuit affirmed.

Held:  Section 1983 may create a damages remedy against a prosecutor
for making false statements of fact in an affidavit supporting an ap-
plication for an arrest warrant, since such conduct is not protected by
the doctrine of absolute prosecutorial immunity.  Pp. 4–13.

(a)  Imbler v. Pachtman, 424 U. S. 409, 410, 430–431, and subse-
quent cases recognize that a criminal prosecutor is fully protected by
absolute immunity when performing the traditional functions of an
advocate, see, e.g., Buckley v. Fitzsimmons, 509 U. S. 259, 273, but is
protected only by qualified immunity when he is not acting as an ad-
vocate, as where he functions as a complaining witness in presenting
a judge with a complaint and supporting affidavit to establish prob-
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able cause for an arrest, see Malley v. Briggs, 475 U. S. 335, 340–341.
Under these cases, petitioner’s activities in connection with the
preparation and filing of the information against respondent and the
motion for an arrest warrant clearly are protected by absolute immu-
nity as part of the advocate’s function.  Indeed, except for her act in
personally attesting to the truth of the averments in the certification,
the preparation and filing of that third document was protected as
well.  Pp. 4–10.

(b)  However, petitioner was acting as a complaining witness rather
than a lawyer when she executed the certification “[u]nder penalty of
perjury,” and, insofar as she did so, §1983 may provide a remedy for
respondent. Since the Fourth Amendment requirement that arrest
warrants be based “upon probable cause, supported by Oath or af-
firmation” may not be satisfied by the mere filing of an unsworn in-
formation signed by the prosecutor, see, e.g., Gerstein v. Pugh, 420
U. S. 103, 117, and since most Washington prosecutions are commenced
by information, state law requires that an arrest warrant be sup-
ported by either an affidavit “or sworn testimony establishing the
grounds for issuing the warrant.”  Petitioner’s certification was de-
signed to satisfy those requirements, but neither federal nor state
law made it necessary for the prosecutor to make that certification.
Petitioner’s argument that such execution was just one incident in a
presentation that, viewed as a whole, was the work of an advocate is
unavailing.  Although the exercise of an advocate’s professional
judgment informed petitioner’s other actions, that judgment could
not affect the truth or falsity of the factual statements contained in
the certification.  Testifying about facts is the function of the witness,
not of the lawyer.  No matter how brief or succinct it may be, the evi-
dentiary component of an application for an arrest warrant is a dis-
tinct and essential predicate for a finding of probable cause.  Even
when the person who makes the constitutionally required “Oath or
affirmation” is a lawyer, the only function that she performs is that of
a witness.  Petitioner’s final argument, that denying her absolute
immunity will have a “chilling effect” on prosecutors in the admini-
stration of justice, is not supported by evidence and is unpersuasive.
Pp. 10–12.

93 F.3d 653, affirmed.

STEVENS, J., delivered the opinion for a unanimous Court.  SCALIA, J.,
filed a concurring opinion, in which THOMAS, J., joined.


